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LUTHER BURBANK SCHOOL DISTRICT 

4 Wabash Avenue San Jose, CA 95128 

CONTRACT FOR PROFESSIONAL CONSULTANT SERVICES 

This agreement (Contract) is entered into this 9th day of October 2019, and is made by and 
between Caldwell Flores Winters, Inc. (“CFW”), and the Luther Burbank School District 
("District") of Santa Clara County.  

RECITALS 

WHEREAS, CFW provides professional consultant services for facilities planning 
and assessments, educational program consulting, State aid grants for the modernization 
and construction of school facilities, election services for bond/parcel tax campaign 
committees, and program implementation services for facilities and educational programs 
throughout the State of California; 

WHEREAS, the District has contracted under separate agreements with CFW for 
the provision of professional consultant services for State aid grants for the modernization 
and construction of school facilities, and acknowledges such agreement,  

WHEREAS, the District has contracted under separate agreements with CFW for 
municipal advisory services in the issuance of municipal debt obligations, and 
acknowledges such agreement, 

WHEREAS, an affiliate company, CFW Advisory Services LLC, also provides 
municipal advisory services in the issuance of municipal debt obligations; 

WHEREAS, CFW may provide an integrated delivery method for these services 
for which the District has been apprised and may contract over time in whole or in part for 
these services by separate agreements or through its affiliate company, CFW Advisory 
Services LLC; 

WHEREAS, the District may retain architects and/or other professional consultants 
(hereinafter collectively referred to as the, “Professional Consultants”) to assist in the 
implementation of capital projects; and 

WHEREAS, the District desires to retain the professional services of CFW to 
provide program implementation services for certain capital projects, as approved by the 
District and more particularly described in this Contract and identified in Exhibit B; 
(hereinafter collectively referred to as the, “Projects”) 

WHEREAS, the District has identified available developer fee balances and 
revenues as a source of payment for the proposed Scope of Work more particularly 
described in this Contract and identified in Exhibit A 
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WHEREAS, the District has determined that it cannot provide through its own 
personnel the services to be performed by CFW under this Contract, the services provided 
by CFW are exempt from Public Contract Code section 20111, and the District has fully 
complied with its policies, bylaws, rules, and/or procedures for entering into this Contract; 

NOW THEREFORE, for good and valuable consideration of the covenants set forth 
herein and other good and valuable consideration, the receipt and adequacy of which is 
acknowledged by the Parties, the Parties hereby agree as follows: 

I. PROFESSIONAL CONSULTANT SERVICES 

CFW agrees to provide the District with professional program implementation and 
educational consulting services specified in Exhibit A (“Scope of Work”) on an as-
needed basis for projects specified in Exhibit B (“Projects”), incorporated herein 
for all purposes and made a part of this Contract by reference. 

II. DISTRICT COOPERATION 

In order to perform the Scope of Work, CFW will require complete and accurate 
information. The District understands and agrees to cooperate with CFW by 
furnishing all necessary District information and records in a timely, diligent and 
accurate basis to the extent practicable and upon the request of CFW. District may 
designate a representative authorized to act on the District's behalf with respect to 
the Project.  The District, or such authorized representative, shall examine 
documents submitted by CFW and shall render decisions promptly to avoid 
unreasonable delay in the progress of the Project.  On occasion, CFW may require 
the opportunity to consult with District staff to obtain information that is not readily 
available from District records and to clarify information that is not otherwise self-
evident.  The District agrees from time to time to make its staff available for these 
consultations.   
From time to time, when necessary and appropriate, CFW may request that the 
District authorize access to consultants that the District is currently working with 
in order to complete the Scope of Work contemplated herein.  The District agrees 
to provide or authorize access to additional Professional Consultants as necessary 
to carry out the scope of work, if needed. 

III. CONFIDENTIALITY OF INFORMATION 

CFW recognizes that information related to the services provided by CFW may be 
deemed public information and subject to be published and/or disclosed to the 
public as determined and directed by the District and/or State Law. Under this 
Contract, it shall be the responsibility of the District to make such determination of 
whether a particular document or other tangible information is subject to disclosure 
and to disclose said information at the appropriate time. Subject to that 
determination, CFW shall regard all information received during the performance 
of services pursuant to this Contract and all information produced by CFW as 
confidential and shall not disclose such information to any other person or party 
without prior consent of the District.  Upon written determination by the District of 
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information to be published and/or disclosed to the public, CFW will cooperate to 
the extent possible to disclose or publish that information consistent with State Law. 

IV. TERM 

The Parties have agreed to a term ending on June 30, 2022, a period of time 
recognized as necessary to oversee the Projects contemplated by the Parties. The 
Term of this Contract shall commence upon approval by the Board of Trustees of 
the Luther Burbank School District (“Governing Board”) and execution by the 
Interim Superintendent-Principal. The Parties recognize that the long-term 
consistent management of the Projects is an important objective of the Governing 
Board. The District may choose to extend or renew the term of this Contract by a 
written instrument, mutually agreed to by the Parties and approved by the District. 

V. INSURANCE 

A.  Insurance Policies; Minimum Coverage Amounts.  
 

Minimum coverage amounts for policies of insurance to be obtained and 
maintained by CFW and its Sub-Consultants are: 

 
 Workers Compensation   Statutory Limits 
 Employers Liability:      $500,000 
 
 Commercial General Liability (including coverage  
 for Bodily Injury or Death, Property Damage and  
 Automobile Liability-Property Damage, Bodily  
 Injury or Death): 
  Per Occurrence  $1,000,000 
  Aggregate   $1,000,000 
  Professional Liability  $1,000,000 

A. Workers Compensation and Employers Liability Insurance. 
Workers’ Compensation Insurance shall cover claims under workers’ or 
workmen’s compensation, disability benefit and other similar employee benefit 
acts may be liable. Employer’s Liability Insurance shall cover bodily injury 
(including death) by accident or disease to any employee that arises out of the 
employee’s employment by CFW or a Sub-Consultant. The Employer’s 
Liability Insurance required hereunder may be obtained as a separate policy of 
insurance or as an additional coverage under the Workers’ Compensation 
Insurance required to be obtained and maintained hereunder. 

B. Commercial General Liability and Property Insurance.  

Commercial General Liability and Property Insurance shall provide coverage 
for the types of claims set forth below which may arise out of or result from 
CFW’s services under this Contract and for which CFW may be legally 
responsible: (i) claims for damages because of bodily injury, sickness or disease 
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or death of any person other than CFW’s employees; (ii) claims for damages 
insured by usual personal injury liability coverage which are sustained by: (a) 
a person as a result of an offense directly or indirectly related to employment of 
such person by CFW or (b) by another person; (iii) claims for damages due to 
injury to or destruction of tangible property, including loss of use resulting 
thereof; and (iv) contractual liability insurance applicable to CFW’s obligations 
under this Contract. District shall be an additional named insured to CFW’s 
commercial general liability insurance policy. 

1. Professional Liability Insurance. The policy of Professional Liability 
Insurance shall cover claims for errors, omissions and other conduct 
arising out CFW’s performance of services under this Contract. 

2. Automobile Liability. The policy of Automobile Liability insurance shall 
provide coverage for claims arising out of the operation of automobiles 
and other motor vehicles by CFW in connection with performance of 
obligations under this Contract. 

3. Policy Endorsements; Evidence of Insurance. CFW agrees to deliver to 
the District Certificates of Insurance evidencing each of the policies of 
insurance in the coverage amounts required hereunder. All policies of 
insurance required hereunder shall be issued by insurer(s) admitted to 
issue insurance by the State of California and to the reasonable 
satisfaction of the District. Coverage’s under each policy of insurance 
required hereunder, whether by endorsement or otherwise, shall provide 
that such policy will not be modified, canceled or allowed to expire 
without at least thirty (30) days advance written notice to the District. 

4. Sub-Consultants’ Insurance. If CFW requests, and the District consents 
to, the use of Sub-Consultant(s) to CFW to perform a portion of the Basic 
Services or authorized Additional Services, each approved Sub-consultant 
shall obtain and maintain each policy of insurance with the minimum of 
coverage amounts set forth above for CFW. Notwithstanding the 
District’s approval of a Sub-consultant, no Sub consultant shall provide 
services until CFW has delivered Certificates of Insurance to the District 
which evidences each of the required insurance policies and the minimum 
coverage amounts set forth herein. 

VI. FEE FOR IMPLEMENTATION SERVICES 

A. Design Implementation 

The District shall compensate CFW the contract fee of two and one-half percent 
(2.50%) of the Project Costs, as defined below, and identified in Exhibit B, 
(hereinafter, the “Contract Price”) for each Project for the Scope of Work identified 
in Exhibit A, Section A.  
 
Project Costs shall be defined as all costs, fees, and expenses to be paid by the 
District to complete the acquisition, design and/or construction of each Project 
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identified in Exhibit B that are implemented during the term of this Contract. 
Project Costs shall include but not be limited to the costs, fees and expenses related 
to the acquisition, planning, design, bidding, management and construction of each 
Project. Project Schedule shall be defined as the duration of time identified in 
Exhibit B to complete each Project. Project Costs and Project Schedule shall be 
initially estimated, subject to review and update every six months or upon 
completion of the project, whichever occurs first, to reflect actual costs incurred, 
and anticipated to be incurred by the District in order to complete the Project.  
 
The monthly payments to CFW shall be calculated as follows: (1) the total Project 
Costs, as defined herein, shall be multiplied by 2.50% (the “Design Implementation 
Fee”); (2) this amount shall then be divided by the scheduled duration of the Project 
as identified in the Project Schedule in Exhibit B. This shall establish the “Average 
Monthly Fee”.  CFW shall be paid the Average Monthly Fee each month for the 
duration of each Project under management up to the maximum fee which is equal 
to the Contract Price.  CFW shall submit monthly invoices consistent with the 
formula described above. 

B. Construction Implementation 

The District shall compensate CFW the contract fee of two and one-half percent 
(2.50%) of the Project Costs, as defined below, and identified in Exhibit B, 
(hereinafter, the “Contract Price”) for each Project for the Scope of Work identified 
in Exhibit A, Section B.    
 
Project Costs shall be defined as all costs, fees, and expenses to be paid by the 
District to complete the acquisition, design and/or construction of each Project 
identified in Exhibit B that are implemented during the term of this Contract. 
Project Costs shall include but not be limited to the costs, fees and expenses related 
to the acquisition, planning, design, bidding, management and construction of each 
Project. Project Schedule shall be defined as the duration of time identified in 
Exhibit B to complete each Project. Project Costs and Project Schedule shall be 
initially estimated, subject to review and update every six months or upon 
completion of the project, whichever occurs first, to reflect actual costs incurred, 
and anticipated to be incurred by the District in order to complete the Project.  
 
The monthly payments to CFW shall be calculated as follows: (1) the total Project 
Costs, as defined herein, shall be multiplied by 2.50% (the “Construction 
Implementation Fee”); (2) this amount shall then be divided by the scheduled 
duration of the Project as identified in the Project Schedule in Exhibit B. This shall 
establish the “Average Monthly Fee”.  CFW shall be paid the Average Monthly 
Fee each month for the duration of each Project under management up to the 
maximum fee which is equal to the Contract Price.  CFW shall submit monthly 
invoices consistent with the formula described above. 
 

VII. CONSULTANT NOT AN EMPLOYEE OF THE DISTRICT 
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CFW shall have no authority to contract on behalf of the District.  It is expressly 
understood and agreed by both parties that CFW, while engaged in carrying out and 
complying with any terms and conditions of this contract, is an independent 
contractor and not an officer, agent or employee of aforesaid District.  

VIII. PREVAILING LAW 

This Contract shall be governed and construed in accordance with the laws of the 
State of California, excluding its choice of law rules.  Any action or proceeding 
seeking any relief under, or with respect to, this Contract shall be brought solely in 
the Superior Court of the State of California for the County in which the District 
maintains its District office, subject to transfer of venue under applicable State law, 
provided that nothing in this Contract shall constitute a waiver of immunity to suit 
by the District. 

IX. ASSIGNMENT 

CFW reserves the right to assign this contract in whole or in part to any successor 
or assignee with the approval of the District. Such approval shall not be 
unreasonably withheld by District. 

X. INDEMNIFICATION 

CFW will indemnify the District for all acts arising out of CFW’s negligent acts, 
errors, or omissions in the performance of the work pursuant to the contract 
between the District and CFW.  CFW will defend, indemnify, and save harmless 
the District, its employees, officers, and agents from any and all claims, demands, 
damages, costs, expenses, judgments or liability of any nature whatsoever which 
may result from the contract between the District and CFW except for claims, 
demands, damages, costs, expenses, or judgments resulting solely from the 
negligence or willful misconduct of the District. 

 
District will indemnify CFW for all acts arising out of District’s negligent acts, 
errors, or omissions in the performance of the work pursuant to the contract 
between CFW and the District.  District will defend, indemnify, and save harmless 
CFW, its employees, officers, and agents from any and all claims, demands, 
damages, costs, expenses, judgments or liability of any nature whatsoever which 
may result from the contract between CFW and the District except for claims, 
demands, damages, costs, expenses, or judgments resulting solely from the 
negligence or willful misconduct of CFW. 

XI. DISPUTE RESOLUTION 

Any dispute, claim or controversy arising out of or relating to this Contract or the 
breach, termination, enforcement, interpretation or validity thereof, including the 
determination of the scope or applicability of this Contract to arbitrate, shall first 
be submitted to mediation, and if the matter is not resolved through mediation then 
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to arbitration in Alameda County before one arbitrator. The arbitration shall be 
administered by an organization mutually agreeable by the parties or pursuant to 
California Code of Civil Procedure Section 1280 et. seq. Judgment on the award 
may be entered in any court having jurisdiction. This clause shall not preclude 
parties from seeking provisional remedies in aid of arbitration from an appropriate 
court. The prevailing party in the arbitration shall be entitled to its reasonable 
attorneys’ fees and costs. All fees and costs for mediation and arbitration shall be 
split equally.  

XII. TERMINATION 

In the event CFW fails or refuses to reasonably perform the provisions of the scope 
of work, the District may declare a default in the performance of the terms of this 
Contract by providing written notice specifying the nature of the default and the 
steps necessary to cure the default. CFW shall be provided a period of no less than 
twenty-one (21) calendar days from the date of the notice to cure the default.  

The District may terminate the contract for convenience without cause by providing 
sixty (60) days written notice of termination. Within 60 days of written notice of 
termination for convenience, the District shall pay CFW for any earned professional 
fees that remain unpaid, calculated based on Projects completed to the date of 
termination plus the percent completed of each Project identified in Exhibit B still 
under management through the termination date. Any dispute regarding the amount 
of earned and unpaid fees shall be resolved through the dispute resolution 
provisions of this Contract. 

The Parties may also agree to mutually terminate this Contract by written notice.  

XIII. ATTORNEY’S FEES 

In the event that any action or proceeding, including any arbitration, is brought to 
enforce the provisions of this Contract, the prevailing party shall be entitled to all 
costs of enforcement, including but not limited to, said party’s reasonable attorney 
fees.  

XIV. NOTICES 

All notices, demands requests or approvals to be given under this agreement shall 
be given in writing and conclusively shall be deemed served when delivered 
personally or on the fifth business day after the deposit thereof in the United States 
Mail, postage prepaid, registered or certified, addressed as provided below.   
All notices, demands, requests or approvals from CFW to District shall be 
addressed to the District at: 

Luther Burbank School District 
ATTN: Edith Low Mourtos, Interim Superintendent-Principal 
4 Wabash Avenue  
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San Jose, CA 95128 
 

All notices, demands, requests or approvals from District to CFW shall be addressed 
to CFW at: 

Caldwell Flores Winters, Inc. 
ATTN: Emilio A. Flores, Chief Executive Officer 
6425 Christie Ave, Suite 270 
Emeryville, CA 94608 

XV. INTEGRATED CONTRACT 

This agreement in its entirety represents a full and complete understanding of every 
kind or nature whatsoever between the parties hereto and all preliminary 
negotiations and agreements of whatsoever kind or implied covenants shall not be 
held to vary the provisions hereof.   

 

XVI. EXECUTION IN COUNTERPARTS. 
 
This Agreement may be executed in counterparts such that the signatures may 
appear on separate signature pages.  A copy, facsimile, or an original, with all 
signatures appended together, shall be deemed a fully executed agreement. 

XVII. APPROVAL 

In executing this contract, persons signing on behalf of CFW or District represent 
that each has the authority to do so. 
This contract is hereby agreed upon this  9th  day of October 2019. 

 
AGREED: 

 
____________________________               __________________________ 
Emilio A. Flores    Edith Low Mourtos 
Chief Executive Officer   Superintendent-Principal 
Caldwell Flores Winters, Inc.                        Luther Burbank School District  
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EXHIBIT A 

SCOPE OF WORK 
 

 
A. Caldwell Flores Winters, Inc. (“CFW”) agrees to provide the following scope of 

work for design implementation services to the District up to and through Project 
approval by the Division of the State Architect for Projects identified in Exhibit 
B. 

 

1. Establish Project specifications, budget, and timeline for District review and 
approval 

2. Establish procedures in conjunction with District legal counsel for selection, 
procurement, retention, and documentation of additional professional consultant 
team members necessary to complete the design and construction of proposed 
projects  

3. Assist the District in the preparation of requests for proposals for professional 
consultant team members as it relates to Project specifications, budget, and 
timeline, as required 

4. Assist the District in the selection, procurement, and management of professional 
consultant team members during the production of design and construction 
documents including assembly of the bid package and preparation of all cover 
information to assure that all items listed on the cover are included in the bid 
documents 

5. Assist the District with the negotiation of professional consultant fees, maintenance 
of contract compliance, and compliance with State agency requirements 

6. Oversee design specifications and adherence to design schedule and budget by the 
architect and additional professional consultant team members  

7. Assist the District with determining a method of construction (e.g. modular, stick 
built, etc.)  

8. Assist team members as necessary to address scope refinement, undertake 
constructability reviews, and value engineering efforts as required by the District 

9. Assist District in establishing an interim housing plan 

10. Conduct design and construction member team meetings as needed through 
approval from the Division of State Architect 

11. Provide updates to the District and Board regarding design outcomes and timeline 
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B. CFW agrees to provide the following scope of work for construction 
implementation services to the District for Projects identified in Exhibit B 
following approval by the Division of the State Architect and up to and through 
Project construction completion 
 
1. Assist the District with determining a method of delivery (e.g. lease-leaseback, hard 

bid, etc.)  

2. Oversee design specifications and adherence to schedule and budget by the 
architect and contractor  

3. Assist team members as necessary to address scope refinement, undertake 
constructability reviews, and value engineering efforts as required by the District 

4. Assist the District with the negotiation of professional consultant fees, maintenance 
of contract compliance, and compliance with State agency requirements 

5. Monitor the change order review process conducted by the architect and contractor  

6. Oversee State agency closeout requirements by the architect, contractor and other 
required professional consultants   

7. Conduct design and construction member team meetings as needed through the 
completion of construction 

8. Develop a communication system between the District, the CFW, the Architect, 
Contractor and other parties involved with the Project and coordinate meetings with 
the District, the Architect and others to determine the type of information to be 
reported, the reporting format and the desired frequency for distribution of the 
various reports. 
 

9. Provide updates to the District and Board regarding Project budgets and timelines 
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EXHIBIT B 

PROJECTS UNDER MANAGEMENT 
 

 
 

Project  Project Cost 
Project Schedule 

Start                End 

    

    

    

    

    

    

    

    

    

 
 


